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M.R Case No- 32/2016 

 
 

 
                 IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

                   Tezpur, Sonitpur 

  PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS 

Judicial Magistrate First Class, 

Tezpur, Sonitpur 

M.R. Case No. 32 of 2016 

            Ms. Tulika Bora 

            Versus 

            Shri. Manash Bora 

 (Under section 125 (1) (c) Cr.P.C) 

 

  Evidence recorded on: 16.07.2016, 04.02.2017,07.11.2017 

  Arguments heard on: 19.05.2018 

  Final order passed on: 31.05.2018 

Advocate for the Petitioner/ First party: Mr Someshwar Borah, Ms Mitali   Kalita 

Advocate for the Opposite Party/Second party: Mr Rajib Baruah, Ms Dipali Gogoi 

                                     

                                                            FINAL ORDER 

 
1. This instant present proceedings have arisen out of an application under Section 

125 (1) (c), Cr.P.C, 1973. 

 

2. The petitioner submits that she is the daughter of Sri. Manash Bora (herein 

referred to as the OP) and Smti. Bobby Bora who at present is a student of Tezpur 

College pursuing B.A in her 6th Semester. It is submitted by the petitioner that the 

Opposite Party tortured her mother since after their marriage in demand of dowry 

and also physically assaulted her on various occasions. It is also stated by the 

petitioner that almost 8 years ago i.e., in 2009, the OP physically assaulted her 
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mother including her and they were thrown out of his house because of which her 

mother had to pass her days in grief and agony and reside at her maternal uncle’s 

place. Further, the petitioner submits that she has grown up with her mother and 

despite all odds, her mother somehow manages to bear her expenses including her 

educational expenses by working as a maid in the house of other people. The 

petitioner alleges that when she grew up and wanted to be in the company of the 

opposite party being her father, the opposite party never cared for her and always 

showed negligence on his part. Whenever, the petitioner tries to call the opposite 

party if ever she saw him in the market place or at the road, the opposite party used 

to behave harshly to her which caused her mental pain and agony. The OP never 

maintained the petitioner and being a daughter she never found the love of her 

father. The petitioner submits that the OP is a government service holder and also 

earns money from cultivated land. The monthly earning of the opposite party is Rs. 

30,000 to 40,000 (Rupees Thirty Thousand to Forty Thousand). The petitioner states 

that her mother was hoping that their family would be united again but on 

24.02.2016 the opposite party married another woman named Usha Bora thereby 

casting a shadow on the petitioner and her mother with all hopes being shattered. 

On the above facts, the petitioner has prayed for an order of maintenance allowance 

at the rate of Rs. 10,000/- (Rupees Ten Thousand Only) per month for herself. 

 

3. The OP contested the case by filing his written statement wherein he has 

admitted the factum of his marriage with the petitioner, about the birth of a female 

child out of their wedlock but denied all the other allegations levelled against him by 

the petitioner including the allegations of physical and mental torture on the 

petitioner over dowry demands. The OP alleges that after few years of their 

marriage, the mother of the petitioner developed intimacy with one of his relative 

Sri. Madan Borah and accordingly a love relationship were maintained between them 

and one day he found both of them in an objectionable state. The OP also submitted 

in his Written Statement that the mother of the petitioner lodged a false case against 

him and his family members alleging mental and physical cruelty including demand 

of dowry and the OP along with his mother and brother were arrested and sent to 

jail custody. It was at this point of time that the petitioner and her mother left her 

matrimonial home and started to live at her maternal grandparent’s house. The OP 

also denied driving out the petitioner and her mother from the matrimonial home 

and also neglecting the petitioner. The OP submits that after release from jail 

custody, the OP on several occasions went to bring the petitioner and her mother 

back but the petitioner instead of coming back to her matrimonial home insulted the 

OP and drove him out from their residence. The OP further submits that he has no 

such income as mentioned in the petition. He is a teacher of a private school named 

“Shankar Dev Sishu Niketan, Pachim, Tezpur, Parbatia” and earns Rs.2000/- (Rupees 

Two Thousand Only) per month and Rs. 800-1000/- (Rupees Eight Thousand to 

Rupees One Thousand Only) from private tutions. The OP states that he has to 
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provide maintenance to his ailing mother from this meagre amount for regular 

insulation amounting to Rs.700/-(Rupees Seven Hundred Only) and Rs. 1500/-

(Rupees One Thousand Five Hundred Only) for his fooding and the rest to maintain 

his family. Accordingly, the OP has prayed for dismissal of the petitioner’s prayer for 

maintenance.  

 

4. On the basis of the aforesaid facts, the following are the issues for 

determination:  

 

(i) Whether the petitioner is the daughter of the OP and if she has attained majority, 

then is she eligible for monthly allowance? 

 

(ii) Whether the petitioner is unable to maintain herself? 

 

(iii) Whether the OP has neglected to maintain the petitioner? 

  

(iv) Whether the petitioner is entitled to maintenance and if so, from which date, 

from the date of application or order?  

 

5. In order to establish her case, the petitioner tendered the evidence of two (2) 

witnesses including her. The OP tendered only one (1) on his behalf. The arguments 

of the learned counsels were heard. Learned defence counsel argued that since the 

petitioner has attained her majority she is in no way entitled to receive any 

maintenance from the OP. 

 

6. Discussion, Decision and Reason thereof Issue: 

 

(i) Whether the petitioner is the daughter of the OP and if she has attained 

majority, then is she eligible for monthly allowance?  

 

7. The OP has not disputed that the petitioner is his daughter and hence the issue at 

hand, to my mind, does not require any further discussion in this regard. The 

question now arises is whether, the petitioner being a major daughter of the OP is 

entitled to maintenance. P.W-1 has averred that she is studying in Tezpur College 

and stays with her mother (P.W-2) at her maternal grandparent’s house. During 

cross examination P.W-2 deposed that her mother is a tailor and manages her 

expenses. There is no dispute that married major children are not entitled to 

maintenance from the father. The limited question that now remains to be answered 

is whether Tulika Bora, the unmarried daughter would be entitled to maintenance or 

not. The Hon’ble Supreme Court of India in Jagdish Jugtawat vs. Manju Lata 

and others reported in (2001) SCC (Cri) 1147 observed after relying on 

another judgment passed by the Hon’ble Supreme Court in Noor Saba Khatoon 
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Vs. Md. Quasin (reported in 1997 SCC 233) that – “It is manifest that right 

of a minor girl for maintenance from parents after attaining majority till 

her marriage is recognized in section 23(3) of the Hindu Adoption and 

Maintenance Act, therefore, no exception can be taken to the 

Judgment/Order passed by learned Single Judge for maintaining the order 

passed by the Family Court which is based on combined reading of Section 

125 Cr.P.C. and section 20 (3) of the Hindu Adoption and Maintenance 

Act”. In Subhas Roy Choudhury Vs. State of Bihar reported in 2004 Crl.L.J 

573 wherein, basing on the aforesaid judgment of Hon’ble Supreme Court of India, 

the Patna High Court held that – “Thus, the principle and the precedent 

recognize the right of a major unmarried daughter to get maintenance and 

the same cannot be denied only on the ground that the daughter became 

majority. Hence, I answer the question who is at the outset in affirmative 

and hold that the major unmarried daughter in entitled to get 

maintenance.”  Reliance can also be placed in the case of Satya Das @ Satya 

Batra Das Vs. Sujata Das reported in 2008 (4) GLT 986 wherein the Hon’ble 

Gauhati High Court held that “Where the parties to the proceedings are 

Hindus and are governed by the Hindu Adoption and Maintenance Act, 

1956, as per Section 20 (3) of the said Act, there is an obligation to 

maintain a daughter till she gets married so long as she is unable to 

maintain herself, even if she has attained majority”. 

 

8. In the instant case also, it appears that both the parties are Hindu and are also 

governed by, the Hindu Adoption and Maintenance Act, 1956. Though, there is an 

embargo on grant of maintenance to major children under section 125 Cr.P.C, 

however, in view of the above discussed rulings of Hon’ble Supreme Court of India 

as well as Gauhati High Court, I am of the considered opinion that the law relating to 

grant of maintenance to major children, in cases where they are unable to maintain 

themselves, and in those cases where there is some alternative statute or law 

providing for such maintenance, has been developed by judicial pronouncements and 

accordingly grant of maintenance u/s 125 Cr.P.C to such major children is not held to 

be illegal. Hence, I am of the view that maintenance can be granted to the petitioner 

u/s 125 (1) (c) Cr.P.C. Hence issue (i) is decided in the affirmative in favour of the 

petitioner.  

     (ii)   Whether the petitioner is unable to maintain herself?  

9. The petitioner has alleged in her petition that she is being maintained by her 

mother at whose parental house she has been compelled to take refuge after being 

thrown out of by the OP. In her cross examination P.W-1 has reiterated that her 

mother is a tailor and manages all her expenses. P.W-1 stated that at present, she is 

studying B.A, 6th semester at Tezpur College. P.W-2 also stated that the petitioner is 

now studying B.A. at Tezpur College. Hence, it appears that the petitioner is a 
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student who is pursuing her studies and has no source of income on her own and is 

dependent on her mother. Petitioner’s plea regarding her inability to maintain herself 

has not been refuted by the OP in his written statement. Infact during cross 

examination as DW-1, the OP submitted that since the petitioner is his daughter, it is 

his duty to maintain her until her marriage and hence she is entitled to maintenance. 

Hence, point no. ii is decided in favour of the petitioner. 

 

(iii) Whether the OP has neglected to maintain the petitioner?  

 

10. Wading through the evidence of P.W-1, it appears that on 20.12.2009 OP 

dragged her along with her mother out of his house and since then she is living with 

her mother at maternal grandmother's house. At present, she is studying B.A, 6th 

semester at Tezpur College. Since then, OP has taken no notice of her and did not 

come to take her and her mother back to his house. P.W-2 reiterated the since the 

last 8-9 years the Opposite Party neglected the petitioner and never tried to take the 

petitioner to his house being his legitimate daughter. On the contrary, the Opposite 

Party has reiterated that he never drove out the petitioner and her mother from his 

house. Infact he stated that he took proper care of his daughter and maintained her 

in all possible ways and performed every duties of a father but he has admitted 

during his cross examination that since 2009 the petitioner is being maintained by 

her mother. It is even admitted by the Opposite Party that he never met the 

petitioner since the day she passed out her matriculation till her B.A and has not paid 

a single penny to her. At this juncture I may profitably refer to the decision of the 

Hon’ble Gauhati High Court in Rupa Paul vs. Tapash Dhar 2013 (1) GLT 

485 wherein it was held that “The essence of Section 125 of Cr.P.C is to grant 

maintenance and not refusal of the same. The Courts exercising 

jurisdiction under Section 125 of Cr.P.C must keep in mind the very object 

of the provision and appreciate the facts and circumstances keeping in 

mind the legislative intents and purposes. The Court must take into 

consideration the broader aspect of the law and should not get swayed by 

the technicalities and the pits and holes here and there in the evidence 

and materials on record. It should appreciate the facts with broader 

possibility and should not reject the prayer of maintenance, as a matter 

like other criminal cases, taking into consideration the technicalities. 

Maintenance is not for luxury but for survival. After marriage it is the duty 

of the husband to provide shelter and maintenance to the wife. If he 

neglects, the wife is legally entitled to have it through the Court by 

petition under this Section. While the wife, children and infirm parents 

approaching the Court of law being helpless, for maintenance to survive, 

the court should not shut its eye and close the door which will definitely 

put the petitioner in duress, vagrancy and starvation. It is true that the 

maintenance should be allowed keeping in mind the ability of the OP, i.e. 
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his income and other attending factors.”  Appreciating the evidence on record 

in the light of the principles laid down by the Hon’ble Gauhati High Court, it is held 

that the petitioner has been able to prove that she was neglected by the OP and was 

thrown out of her own home by the OP. On the other hand, the OP has failed to 

prove that the petitioner voluntarily left her matrimonial home without any just 

ground. Thus issue (iii) stands decided in favour of the petitioner.  

(iv)Whether the petitioner is entitled to maintenance and if so, from which 

date, from the date of application or order?  

11. Appreciating the evidence on record and the decisions arrived at on the 

foregoing issues for determination it is held that the petitioner is entitled to 

maintenance from the OP. There is nothing to show that the OP suffers from any 

infirmity. He is an able bodied man and has a legal and moral obligation to support 

his daughter.  

 

12. The quantum of maintenance to be awarded is to be determined. The 

proceedings under Section 125 (1) (c) Cr.P.C are quasi criminal and extent of proof 

required is not of “proof beyond reasonable doubt” but the parties are required 

to prove their respective cases by “preponderance of probabilities‟. It is a 

settled law that the petitioner shall be entitled to receive such maintenance as is 

consistent with the life style and living standard of the OP. 

 

13. The petitioner has duly testified in support of her case and has stated that she 

has no source of income and burden of proof has been discharged by the petitioner. 

It is thus irrefutable that the petitioner is entirely dependent for her maintenance 

and subsistence on the OP apart from her mother. As such the petitioner is the 

responsibility of the OP also and he is under moral and legal duty to prevent her 

from vagrancy and from being left at the mercy of destiny. Being the father of the 

petitioner, the OP cannot be absolved of his liability to maintain the petitioner. The 

petitioner averred in the petition that the OP has a salaried job in governmental 

organization and that he also has additional sources of earnings from which he earns 

around Rs. 30,000/-(Rupees Thirty Thousand Only) to 40,000/- (Rupees Forty 

Thousand Only) per month. 

 

14. In his WS, the OP has not stated that he works in a private school and earns Rs. 
2,000/- (Rupees Two Thousand Only) per month and Rs. 700/- (Rupees Seven 
Hundred Only) and Rs. 1000/- (Rupees One Thousand Only) from his tuition and is 
somehow sustaining his life. He has evasively denied that he has no source of 
income as claimed by the petitioner in her petition and that he has to look after his 
ailing mother. Here, petitioner has not brought any documentary evidence to prove 
the monthly income of the OP. 
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15. Weighing the evidence on record on a scale of preponderance of probabilities, 

the income of the OP is assessed to be Rs. 8,000/- (Rupees Eight Thousand Only) 

per month especially taking into account the fact that now- a- days a teacher of a 

private school earns an income of Rs. 8000/- (Rupees Eight Thousand Only)per 

month and additional tuition fees amounting to Rs.5000/- (Rupees Five Thousand 

Only) maximum. Taking into account the income of the OP and the requirements of 

the petitioner given the increasing cost of living and the expenses of an adult 

woman, it is held that an amount of Rs. 2000/- (Rupees Two Thousand Only) per 

month for the petitioner from the date of order would be the proper maintenance 

allowance from the OP. 

 

16. Scrutinizing the materials on record, I am of the considered opinion that the OP, 

namely, Manash Bora has wilfully neglected the petitioner, namely, Tulika Bora his 

daughter and refused to maintain her in spite of having sufficient means to do so. 

Hence the petition filed by the petitioner is allowed on contest directing the OP to 

pay as maintenance a sum of Rs. 2000/- (Rupees Two Thousand Only) only per 

month to the petitioner with effect from today, i.e., 31.05.2018. 

 

17. The judgment is delivered and operative part of the same is pronounced in the 

open court today, on the 31st day of May, 2018 under my hand and the seal of this 

Court. 

 

18. Furnish a free copy of the judgment to the petitioner.  

                                                                                          
 
 
 
 

                                                                                   (Ms. Sparsita Garg)                                                     
                                                                            Judicial Magistrate First Class 
                                                                                            Tezpur, Sonitpur 
 

 

                                                   

 

                                                    

                                                        APPENDIX 

 

 

   1. WITNESS OF PROSECUTION: 
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1. P.W-1: Tulika Bora 

 

   2. P.W-2: Bobby Bora @ Bijoy Lakshi Borah 

  

2. EXHIBITS OF PROSECUTION: NIL 

 

3. WITNESS OF DEFENSE:  

 

   1. D.W-1: Manash Bora 

 

4. EXHIBITS OF DEFENSE: NIL 

                                                                                                             

                                                       

 

                                                                        (Ms. Sparsita Garg)                                                     
                                                                          Judicial Magistrate First Class 
                                                                                         Tezpur, Sonitpur 


